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Art is not truth; art is a lie that enables us to recognize truth.1

The law is the least artistic medium ever devised by humankind. After all, the law is society’s
super ego to art’s id, and the legal system is intended to speak the truth, or at least a plausible
facsimile thereof. As Justice Holmes famously observed, “It would be a dangerous
undertaking for persons trained only to the law to constitute themselves final judges of the
worth of pictorial illustrations, outside of the narrowest and most obvious limits.”2 It
remains as true today as it was a century ago. The courts will not—cannot—understand art.
It’s not in their nature.
And yet, art conquers all. Anything can be an artistic medium, if you will it to become one.
So why not the law? A few legal scholars have shown the way, or at least a range of different
ways.3 If legal scholarship can be art, why not a legal brief? And what better case than one
accusing the art world’s greatest appropriation artist of plagiarism? Accordingly, I wrote an
amicus brief for plagiarists in Andy Warhol Foundation v. Goldsmith, which the United States
Supreme Court will hear in its Fall 2022 term.
The Art Business & the Business Artist
The story of Warhol v. Goldsmith begins in 1981, when Lynn Goldsmith created a photograph
of Prince. In 1984, Vanity Fair paid Lynn Goldsmith $400 for a license to use her
photograph as an “artist reference” for an illustration that would be published in the
magazine.

Lynn Goldsmith, [Prince] (1981)
David Shields, Reality Hunger 82 (2010).
Bleistein v. Donaldson Lithographing Co., 188 U.S. 239, 251 (1903). But see Rebecca Curtin, The Art (History)
of Bleistein, Journal of the Copyright Society (forthcoming) (arguing that Fanny Holmes’s artistic practice
influenced Holmes’s opinion in the case).
3 See, e.g., Lon L. Fuller, The Case of the Speluncean Explorers, 62 Harvard Law Review 616 (1949); Derrick Bell,
The Space Traders (1992); Yxta Maya Murray, Draft of a Letter of Recommendation to the Honorable Alex Kozinski,
Which I Guess I'm Not Going to Send Now, 25 Michigan Journal of Gender & Law 59 (2018).
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The artist was Andy Warhol, who used Goldsmith’s photograph as the basis for 16 artworks,
one of which was published in Vanity Fair, illustrating an article about Prince. As usual,
Warhol heavily cropped the photograph, using only Prince’s face, and made a silkscreen,
which he used to create the paintings.

L: Andy Warhol, PO 50.544 (1984) (reproduced in Vanity Fair)
R: Andy Warhol, Prince Series (1984) (the other 15 paintings in the series)

When Prince died in 2016, Vanity Fair reprinted the Warhol illustration on the cover of an
issue commemorating his death. Goldsmith objected that reprinting the photograph wasn’t
covered by the original license, and threatened to sue Condé Nast, the publisher of Vanity
Fair, for copyright infringement.
When the Andy Warhol Foundation learned of Goldsmith’s threat, it filed a declaratory
judgment action in the United States District Court for the Southern District of New York,
asking the court to find that Warhol’s use of Goldsmith’s photograph to create the Prince
Series was a noninfringing fair use. Goldsmith responded by countersuing the Andy Warhol
Foundation for copyright infringement.
The district court granted summary judgment to the Andy Warhol Foundation, holding that
Warhol’s use of Goldsmith’s photograph was fair use.4 But the Second Circuit reversed,
holding that Warhol’s use of the photograph was not fair use, because it was insufficiently
transformative, among other things.5 The Supreme Court granted the Andy Warhol
Foundation’s petition for a writ of certiorari, and the case is currently pending review.6

Andy Warhol Foundation for the Visual Arts, Inc. v. Goldsmith, 382 F. Supp. 3d 312 (S.D.N.Y. 2019).
Andy Warhol Foundation for the Visual Arts, Inc. v. Goldsmith, 992 F.3d 99 (2d Cir. 2021); Andy Warhol
Foundation for the Visual Arts, Inc. v. Goldsmith, 11 F.4th 26 (2d Cir. 2021) (rehearing the case after Google
LLC v. Oracle America, Inc., 141 S. Ct. 1183 (2021)).
6 See Petition for a Writ of Certiorari, Andy Warhol Foundation v. Goldsmith, No. 21-869 (U.S. Sup. Ct. Dec.
9, 2021).
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The Plagiarist’s Brief
As is usual in high-profile cases, many different people have already filed amicus briefs in
Warhol v. Goldsmith, and more are likely to come. Art law and copyright law professors have
filed amicus briefs in support of Warhol, as well as artists. Others will surely file amicus
briefs in support of Goldsmith.
I wrote a plagiarist’s brief, supporting neither party. The brief consists entirely of sentences
plagiarized from other sources, none of which are identified or acknowledged in any way. I
didn’t edit the sentence I copied in any way, with the exception of deciding how much of the
sentence to copy. And I didn’t compose anything myself. The argument section of the brief
is pure collage, and the rest is copied from a template.
For better or worse, I didn’t actually file this brief with the Supreme Court, because I missed
the filing deadline for briefs in support of neither party. Plagiarizing is surprisingly time
consuming, and far more difficult than conventional writing. It’s probably for the best. I
doubt “my” brief would have been helpful to the court. Far more likely annoying.
What does it mean? The writer is dead, that’s for you to decide.
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